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In the Matisr of:

American Federation of
Govemment Employees, Local 297 8,

Complainant

vs.

District of Columbia Departnent
ofHealth"

Respondent

PERBCaseNo. l1-U-21

OpinionNo. 1275

DECISIONAND ORI}ER

L Statement of the Cese

The American Federation of Government Employees, Local 2978 ("Complainant" or
*Union') filed an Unftir Labor Practice Complaint (tomplainf) a[eging trat the Disnict of
Columbia Departnent of Health fRespondenf'or'Agency') violated 5 U.S.C. $ 7l l6(a[l) and
(5), and D.C, Code $ l-617.M(a)(1),(2), and (5) by unilaterally changrng a pastpractice without
gling the Union notice of the proposed change and an opportrmity to bargain.

Respondent did not file an Answerto the Complainl

IL Discussion

The Union alleges that on November l, 2010, the Agency unilaterally changed the past
practice of allowing bargaining unit members employed by the Departnent of Health
Community Health Administration ("CI{A') to have three hours of administrative lcave to vote
in elections and refe,rendums in their communities. (Complaint at2-3\.

Section 1266.14 of the District Personnel Manual ('DPM) states that "[a]s provided in
section 1266.15 of this section, an employec slrall be given adminigative leave for the purpose
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of voting in any election or referendum on a civic maffer in his or her community." Section
1266.15 states:

Where the polls are not open at leastfir€e (3) hours either before or
after an employee's regular hours of work, an employee shall be
granted an 

-amount 
of administr*ivg leave that will allow fhe

employee to report for work thre (3) horns after the polls open or
leve work three (3) hours before the polls close, whichever
rcquires the lesseramountof absence from duty.

Despitothe DPM requirementthat einployes are only granted afuinisfative leave when
the plls are not olrcn at least trrc€ horns iimer before or after an employcc's regular work
hours, the Union alfugs that the Agency's past practice is to allow thre honn of adminisfiative
leave widrout conditions' (comflaInt ai rl rni union asserts that tlre past p'rac*ice has existed
for at leas twelve years. .Id.

The collective brgaining agrcement Hween the Union and dre Agsncy ad&esses
adminisnative leave in Article f+, Sectioo 3(D), wtrich stafies that, *[dJuty time (Administrative
kave) may be granted for other prpnses as plovided by Disrict Pemonncl Regulations: The
preceeding [sic[ shall not preclude etigiUility for other leave that may be prescribed in the
District's Personnel Regulations.'

Respondent did not file an Answer to the Complaint Board Rule 520.7 provides in
pertinent prt '[a] resprdent who fails to file a timely answer shall be deemed to have admitted
thematerialfrctsallegdintheomplaintandtohavewaivedahearing.'ahhoughthematerial
facts alleged in th€ Complaint are deemed admifte{ the Board must still daermine whether the
Complainant has met its brrden of proof concerning whetlrer an rmfair labor practice has bn
committed. ke Vtrginia Dade v. Nationat Ass'n of Goverwnent hnployees, Sewice hpbyees
h*ernational Union, Incal R3-A6,46 D.C. Reg. 6876, Slip Op. No. 491 frp.4,PERB Case No.
%-U-Xz (1996). The Board has long held that "[td maintain a cause of action, [a] Complainant
must [allege] tre existence of some evidence that, if proven, would tie the llespondent's actions
to dre asserted [stanrtory violation]. Goadirc v- FOP/DOC Labar Committee,43 D.C. Reg.
5163, Slip. Op. No. 476 at p. 3, PERB Case No. 96-U-16 (1990.

The Union alleges violations of bffr 5 U.S.C. g 7ll6(aXl) and (5) and D.C. Code $ l-
617.M(a{l), (2), and (5). (Comptaint at 3). 5 U.S.C. $7116 applies to federal government
enrployees only, and is thereforc ouride the Boardosjrnisdiction. 5 U.S.C. $ 7l0l; see olsoD.C.
Cde $$ 1417.02, 1.6I7.M. Hence, tlre Board will address the alleged violations of the
Comprehensive Merit Personnel Act (*CMPA) only.

As the Agency did not file an Answer, the Board must accept as fach therc is a past
practicc of allowing bargaining unit employee three hours of administrative leve to vote in
elections, regardless ofthe restrictions setforth in Scion 1266.15 of the DPM.
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We find that rmder the circumstances of this case: (l) the Union prevailed in its
Complaint; and (2) the Age,ncy's conduct was underaken in bad faith becarxe it knew or should
have known that a 'ni141661 change to a past pnactice constitptes an unfair lahr practice.

ORDER

IT IS HEREBY ORITERED THAT:

l. The Unfair Labor Practice Complaint is gnnted;

The Dishict of Columbia Deparhent of Health, its agents and representatives, shall
cease and desist violating D.C. Code $ l-617.M(aXl), (2), and (5) by unilaterally
changing its policy for adminishative leave for voting in elections;

The District of Columbia neparment of Health shall conspicuously post within ten (10)
days from the issuance of this Decision and Order the attached Notice where notices to
employees are normally posted. The Notice shall remain posted for thirty (30)
consecutive days.

Within fourteen (1a) days from the date of tris Decision alrd Order, the Deparffient of
H€alth shall 6fiSr the Public Fmtrloyee Relations Board in udting that the attaohed
Notice has been posted accordingly.

The Dishict of Cohmbia Oeparment of Health will pay AFCIE Local 2978's reasonable
co*s of litigating rhis matter.

Within fourten (14) days from the issuance of this Decision and Order, the Complainant
shall submit to the Public Employee Relations Board a rmitten statement of actual costs
incurred in processing this unfair lahr practice complaint. The statemeNrt of cosLs shall
be filed together with supporting documentation. The Department of Heal& may file a
reqlorute to the Complainant's statement of costs within fourten (1a) days from the
service ofthe statement of costs upon it.

Pursuant to Board Rule 559.1, this Decision and Order is final upon issuance.

BY ORDER OF THE PIJBLIC EMPLOYEE REII\TIONS BOARI)
Washinglon, D.C.

June 8,2012.

3.

4.

6.

7.
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Thls Notice mustremninposbd forprtrty (30) comecuttvedays from the date
of pctiug end muct not be altered, {efaced or covercd.by any other mgterial

If qloye have any qrwsions concpning this Notice rx somplianoe with any of
iK provisions, tbcy may commrmicde ldirectly with the Public fuployee Relatiom
Board, whose ad&ess is: I lffi 4ti Sheh, SW, Suite E630; V/ashington, D.C.
20o24 - Phone: (202) T2? -18?2.

BY NOTICT O.F'THE PT'BLIC BNilTLOYNN REI.ATIONS BOAru}
Washington, D.C.

Jrme 21,2012


